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3TTIr (rfu) FT FTRa
Passed by Shri Akhilesh  Kumar,  Commjssioner (Appeals)

TT            Arising  out of order-in-Original  Nos.  03/ADC/2020-21/MLM   dated 03.06.2020,   passed by

Additional Commissioner,  Central GST & Central Excise, Ahmedabad-North

er             3iH^ictq)tll  EFT  qFT  Ta  qffl  Name  & Address of the Appellant / Respondent

Appellant-. -M/s praveg communication ltd.

Respondent-Additional Commissioner,  Central GST & Central Excise,   Ahmedabad-North

qtTITTIT5*Hrmrfu#¥3Tife3rfugTdTid¥#¥£*FE€TeninSrfuq9]TRrfuifa
Any  person  aggrieved  by  this  Order-ln-Appeal  may file  an  appeal  or  revision  application,  as  the

one  may be against such  order,  to the appropriate  authority  in the following way  :

rmtT iTRT TIT giv rfu

Revision application to Government of India :

•   VI#¥F=7¥grsan¥#4#:F=ch=#chk@%S*=* *,rm:
(i)            A  revision  application  lies to the  under secretary,  to the Govt.  of India,  Revision  Application  unit
Ministry  of  Finance,  Department  of  Revenue,  4'h  Floor,  Jeevan  Deep  Building,  Parliament  Street,  New
Delhi  -110 001  under Section  35EE  of the  CEA  1944  in  respect of the following  case,  governed  by first
proviso to  sub-section  (1)  of Section-35  ibid  :

(ii)        qft  7TTa  qfr  Efi  a  qFTa  #  qq  ap  ae  ffFTwh  a  fan  iTu5ilm  ar  37i¥T.  ffTwh  ¥  IT

#r¥*E~F+qTugr"¥a*mamaqfra*Irsriana'5"€@T~ITngR*riqEfan
(ii)           ln  case  of any  loss  of goods where the  loss occur in transit from  afactory to a warehouse orto
another factory  or from  one  warehouse  to  another  during  the  course  of  processing  of the  goods  in  a
warehouse or in  storage whether in a factory or in a warehouse

/,,,,:-`TT,Tcin•;,--i-.j`,,\:,,,?,\

it.-
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(ai)        i7TT5  z6  aTev fan  ii¥  "  rfu  F  ffuifad  rna  qT  "  FTi]  a}  faith  fi wh  gas  ed  qTa  qi  :3an<i]
9E5  t} far  a;  Trma  i  ch  .t]TFT  S  qTEi  tan  iTg  zTr  rfu  fi  firtfatT  a I

(A)        ln  case of rebate  of duty of excise on goods exported  to any country or territory outside
India of on  excisable  material  used  in the  manufacture of the goods which  are exported
to any country or territory outside  India.

(a)         qfa  Ir  qFT Tiffli]  fat  fair?7Tm  EB  aTF{  (fro  Th.pT7  td)  fife  fin  7TZIT  FTa  ai

(8)        ln  case  of goods  exported  outside  India  export to  Nepal  or  Bhutan,  without  payment of
duty.

37fdr EtpTFT tft  EfflTH  gas  t6 grrmT  tg  fat  th  gil  ife  FFq  an  TT!  €  Gin Qd  3Trir  ch EH e7iiT vtr

Eansfapnga:7TFT  3Ttfla  6  alit  rfu  al uFu  qT  IT  "T  i  faifi  3TrmF  (72)  1998  eniT  fo9  ETtT

(c)         Credit  of  any   duty   allowed   to   be   utilized   towards   payment   of  excise   duty   on   final
products under the provisions of this Act or the  Rules made there under and  such  order
is passed  by the Commissioner (Appeals) on  or after, the date appointed  under See.109
of the  Finance  (No.2) Act,1998.

(1)#3Tgraffl¥'¥rfuIr;ictfld#E'a2#k¥i*STFT3F3rfup¥3TflFRTendrflurqfrETa-_8ch**Fg?HT*al
rfu 3TTaiT]  ftw  urn fflftr I  uHt6 HTer  tim i  a5T   gil t} 3Twh €7TZT  35-?   * fitrfRd tfl t} griTT]
a HqF a eneT aon{-6  HTeni] tfl rfu th an ffliae I

The  above  application  shall  be  made  in  duplicate  in  Form  No.  EA-8  as  specified  under
Rule,  9 of Central  Excise (Appeals)  Rules,  2001  within  3 months from the date on which
the order sought to be appealed against is communicated  and  shall be accompanied  by
two  copies  each  of the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA,1944,   under Major Head of Account.

(2)      fen rfu a flTeT iatf th " vtF an wh qT ri q5F a ch wh 200/- tiro gTm di tFTiT
3fr{  FT5  fla7T zt5F  vi5  aTu d  fflTi=T  a al  iooo/~    zft  th g7rmT  @  iHTv I

The  revision  application  shall  be  accompanied  by  a  fee  of  Rs.200/-  where  the  amount
involved  is  Rupees  One  Lac or less  and  Rs.1,000/-where the  amount  involved  is  more
than Rupees One Lac.

an gas, an i3iqTFT gag; vq ha 3Tma fflFTrffro zi rfu 3Tfl7 -
Appeal to Custom,  Excise,  & Service Tax Appellate Tribunal.

(1)        an 8fflH gr orfrm,  1944 an e7T¥T 35-an/35i  a 3Twh-

Under Section 358/ 35E of CEA,1944 an appeal lies to  :-

(tF)       uqurTcirtld  Tfdr  2  (1)  zF  *  rmv  3Tgrii a; Clam tfl  3Tca,  3Tflal tS  rma  ti en  gas,  an
'\±iqTFT  gas  TT ifrarq5¥  3Trm  iqTqTfgiv  GiE±)  tfl  Tftw an  tflfan,  SIS.i<|Gu<  *  2nd ]]Tan,

qu a]tlF  ,3]Hli]T  ,fittrFTW,3r67Tg"Ta -38ooo4

(a)         To the west  regional  bench  of customs,  Excise  &  Service  Tax Appellate  Tribunal  (CESTAT)  at
2nd  floor,Bahumali  Bhawan,Asarva,Girdhar  Nagar,  Ahmedabad  :  380004.   in  Case  of  appeals
other than  as  mentioned  in  para-2(i)  (a) above.
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The  appeal  to  the  Appellate  Tribunal  shall  be  filed   in  quadruplicate  in  form   EA-3  as
prescribed    under    Rule    6    of   Central    Excise(Appeal)    Rules,    2001    and    shall    be
accompanied against (one which at leasf`should  be accompanied by a fee of Rs.1,000/-,
Rs.5,000/-and  Rs.10,000/-where  amount  of duty / penalty / demand  /  refund  is  upto  5
Lac,  5  Lac to  50  Lac and  above  50  Lac respectively  in the form  of crossed  bank draft in
favour  of Asstt.  Registar  of  a  branch  of  any  nominate  public  sector  bank  of the  place
where  the  bench  of  any  nominate  public  sector  bank  of the  place  where  the  bench  of
the Tribunal  is  situated.

(3)=furfuch¥ar=fty=FTT=%#jfarferaenRTat¥€¥¥#qan#st
ln  case of the  order covers  a  number of order-in-Original,  fee for each  0.I.0.  should
paid   in   the   aforesaid   manner   not  withstanding   the   fact  that  the   one   appeal   to
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  be
filled to avoid  scriptoria work  if excising  Rs.1  lacs fee of Rs.100/-for each.

(4)F:¥#¥#7°#¥rfe@Tff=Sth¥rfuF¥5¥o%rm"RT*#
One copy of application  or 0.I.0.  as the case may be,  and the order of the adjournment
authority shall   a  court fee stamp of Rs.6.50  paise as prescribed  under scheduled-I  item
of the court fee Act,  1975 as amended.

•        (5)     grch{rfuFTtralchfinedenafRErfuch{thrmerTrfufdrrmT€chthgr,
aap BqTIr 9i:;5 u riFr5i 3Trm ienqrfgiv (aFTalfaia) fin,  1982 * fffi a I

Attention  in  invited to the rules covering these and other related matter contended in the
Customs,  Excise & Service Tax Appellate Tribunal (Procedure)  Rules,1982.

(6)

®

th gr,  a=ap i3iFTFT gas  vq tw  3Trm iHTqrfuFT RE,  d}  rfu 3Tch t5 TTFTa a
edi5Ir rfu (Demantl) vi    air (Penalty)  ZFT   io% i± aaT  5TTT  3Tfaal * 15wif*,   3Tfit3FT iF 5i77T  io

rtySqp    a   I(Section   35  F of the Central  Exclse Act,1944,  Section 83 & Section 86 of the Finance Act,
1994)

aTrfu3EPTIQoi..i;53irdrai{*3irfe,QTTfingiv"farfurfu"(DiLtyDelnairded)-

(i)         (s"iri.Oit)driiD*aFafatifeuftr,
(ii)       fin7iHdrifed*Trftr;
(iii)     aifeafufan*fir6aTaFiruftr.

=>qFFaqT'afaaarflF'`*vFa.EiaHTrfugaaT#,3Tita'arfhaed*fdri€QT*aaTfir7FTT*.

an  appeal  to  be filed  before the  CESTAT,10%  of the  Duty  &  Penalty confirnied  by
Appellate  Commissioner  would  have  to  be  pre-deposited,  provided  that  the  pre-

deposit amount shall  not exceed  Rs.10  Crores.  It may be noted that the pre-deposit is a
mandatory  condition  for  filing  appeal  before  CESTAT.  (Section  35  C  (2A)  and  35  F  of  the
Central  Excise Act,  1944,  Section  83  &  Section  86 of the  Finance Act,  1994)

under Central  Excise and Service Tax,  "Duty demanded" shall include.
(i)           amountdetermined  undersection  11  D;
(ii)         amount of erroneous cenvat cred.ittaken;
(iii)        amountpayable under Rule 6 of the cenvatcredit Rules.

F  qu  3TTaQT  a7  qfa  3TtPra  qrfuiiRT  a7  q7rm  F5¥  §®ras  37vaT  QOTas  "  Fug  farfu  a  al  rfu  fir  7Tu  Qjffi

aT  io% graTa  qT 3ftT  5rFTV :ha apg farfu a an aug aT  io% g7TaTa TIT fl en  u5@  3.I

ln view of above,  an appeal against this order shall lie before the Tribunal on payment of
10%  of the  duty  demanded  where  duty  or  duty  and  penalty  are  in  dispute,  or  penalty,  where
penalty alone  is  in  dispute "

For
the

```(



r.  No,  GAi>pL7coMrs I`pz3 I  ir2o2o-AppE^L

ORDER IN APPEAL

This   appeal   has   been   filed   by   M/s.   Praveg   Communications   (India)   Ltd.

(formerly  known  as  M/s.  Praveg  Communications  Ltd.,),   101,   Shanti  Arcade,132   Ft.

Ring Road, Naranpura, Ahmedabad-380013  /fre#c'e/or/fr re/erred crs  "appe«" "J  against

the Order-In-Original No.  03/ADC/2020-2l/MLM  dated 03.06.2020  /frence/or/fo re/erred

c!s.  "zmp%g#ed  order")  issued  by  the  Additional  Commissioner,  Central  GST  &  Central

Exc:ise,  Ainmedelbtrd"oth (hencef orlh ref erred as " acljudicaling authority" ) .

2.                          The   facts   of  the   case,   in   brief,   are   that   the   appellant   was   engaged   in

providing   Taxable    Services    viz.,    Advertising   Agency    Service,    Rent-a-Cab    Sei-vice,

Scheme     Operator     Service,      Security/Detective           Agency     Service,           Manpower

Recruitment/supply   Agency   Service,   Event   Management   Service,   Business   Auxiliary

Service,   Business  Exhibition   Service,     Transport  of  Goods  by   Road/Goods  Transport

Agency  Service,  Works  Contract  Service,  Design  Service  other  than  Interior  Decoration

and   Fashion   Designing   Service,   Tour   Operatc>r   Service       and   holding   Service   Tax

Registration   No.AADCP5421AST001     till    12.07.2005    and    subsequently    applied    for

Centralized Registration which was approved w.e.f.   09.10.2014.

3(i).                     During the course of audit of records of the appellant.  by officers  of CERA.

for the period  from  F.Y.  2013-14  to  2015-16,  it  was  observed  that  during the  period  F.Y.

2013-14.,  the  appellant  had  rendered  services  to  various  parties  and  paid  Service  Tax  @

4.8%   classifying   their   service   as   "Works   Conti.act   Service"   /#e"ce/or/4   rcJ/erred  czs
"WCS"/  wherein  no  sale of goods  was  found  involved  in  relation  to the  service  rendered.

The  invoices  provided  by  the  appellants  for the  period  2013-14  revealed  that  the  charges

collected by the appellant were towards "£Qn±±p±!±a!±zin8Lj!±S±gning+g£X££±±!i9|P±£!a!l".

Therefore,  it  appeared to  the  CERA  Aiidit  team  that the  service  rendered  by  the  appellant

can  not  be  classified  under  WCS  and  the_v  were  req_uir:±a±o  pay  service  tax  @,  t2±3£26

under Interior Decorator's  Service.    In  view  of the  noticed  facts,  the  data  for  the  period

F.Y.  2012-13  was  also  sought  from  the  appellant  fi.om  which  it  was  noticed that  they  had

liability for payment of service tax  in that period also which has not been complied.

3(ii).                    Accordingly,  a  sh(iw  cause  Notice  dated   15.H.2017  /fre#ce/or/fo  re/errec7

c]s  "SCIV"J  was  issued  from  F.No.STC/15-22/OA/2017  by  the  Additional  Commissionert

CGST,..Ahmedabad North, to the appellant proposi.Tg :

_~TIT=Thr:+i.,  T`11    ?-    ,,':, :`>`j
(a)          classif `lca[ion  of.service  ils  bundled  Service  of  "Inlerior   Decor?I:ir's  serv:ce"

j`or   the   per;od  from   01  ()I  2012   lo   30.06  2012   and   from   01.07  2(_)!2   ortwards   as
taxable service  under Clause  51  Of Seclitin  658  i)/  lhe  Finance  Acl,  I 99J,



r   No   c,Appi,/(`oM/STP/3 I  I/2o2()-^pp[;Ai.

(b)          demand  of service  lax  am()unhng  R.S. H!(:.3.7`6(!4' ,i:r_:I:.._P::r,i,:::a()y::,-]„3nri':)r`;6|3_|u;;i;;;;;i.so-icisec|ion73(1)-I.eadwilhseclion()8alongwilhinlereslunder

Section 75  i)`f the  Finance  Act,  I 994:U(Cc.)"V"  ;;;:;;;;;n-;i  penalties  uncle,.  section  76).  77(2)  and  78  (1/  lhe   Flnance  ACT

1994 u|)on the  appellanl.

3(iii).                   The    said    SCN    was    adjudicaled    vide    Impugned    order    wherein    trfe

adjudicatingauthority(a)conflrmedtheserviceienderedbytheappellanttobeclassiried

as bundled  service  of "Interior  Dccorator's  Service"  as  defmcd  under  Section  65( 105)(q)

of  the   Finance   Act,    1994   for   the   period   from   01.04.2012   to   30.06.2012   and   from

01.07.2012  onwards  to  be taxable  service  under Clause  51  of Section  658  of the  Finance

Act,1994;  (b)   confirmed the demand of service tax  along with  interest  as proposed  under

SCN;     (c)  dropped  the  penalty  proposed  to  be  imr>osed  under  Section  7(.  of the  Finance

Act,1994  and     (d)   imposed penalties  under Section  77(2)  and  Section  78  of the  Finance

Act,1994  upon the appellant on the ground that  :

(A)  -      the  charges  collected  were  loward`  de.hlgn,  Concerplua;i:_i.:_g_:.:I.  :.:e,Chun'j°n:„:|c";i-a|;';:;b;;r;;;;-;vents  and  ihere  wcn  not  lran`fer  t]r properly  ln  lhe  g(locks

/E'

®

\`

4.

iwolved;•;;V;;;"|`edger  If reiail  invtlice  regisler  there  was  no  .sale  Of goods  relaled  ltJ

#hfss:emnpdLeeY%rbky;:;earp:::L=;I;hiahoui`aleofgood``„,.;e.:;f[.I;;;.I,:;;e;,oprovjdeanydocumen,`ary:vjdenceej.,,::_r_i:,..,^:]e:::,`:`:`:„,,`,
•;:;i:r;;.;;.:J:y--i;;e  i;erea.|`|er c;nf iu.ming  lhal  Ike  c()nlracl  executed  inv()lved

sale Of goods:';;|-Jt;;-;e-rvice   provided  hy  the   appellanl  form  lwo  .Paris.  Tpe  ft:Sl   I_arLl
•;;;o;:.;svi;;;ni,designini()rbeaulifica_li?nofspacebyway,o`!`..a_dv~i^c_e,`.I^:,b^e"

•;;Vp.I:-=ern-t-:i  o;;  af tevr  tree  approval  of. their  c¥slomers  ::?  :h.e^ :S.ec:`,),:!.:v°nr,.
•';;;:;;I.;-;`i;rl  :us  lJhe  execuli:)-n  t).i lhe  de.Sign  wh.ere  largihle  goo.d_:..r:.::.Ir::^
';; -.,.;-;-°s;;ii -like   in|erna|   wiring,   lighling`   ?eco:alto::. _.e:.ujp:::I..`  :jnkheD

'Vp.ro;i.;to;;:---iai|es,   chair.s.   .so/a   5;(.s   elc.   as   .already..a,Ppr_a_V_e:,    ,„1.1^  i,i:,.`Lr,%

y;r%;;;e -;h;I -afiler  the  exhihilion   u  over:   the   langihle   go?!:,,I:~k:.^li,gLh^li.::,,
r;e-;;;;ii;;:;;;r'ojeciors,iables,chairs,sofasel.setc.areremov?d.froTlh.e:^l_al:.
";;;;.;Ve;;'icre -;;;vider and reused in ihe frlure ?ontracl..s an,d lhu`s lranrf er of

ioods can not-be  said lo  be  inv()Ived  in .such service  rendered.

Being aggrieved  with the  impugne(1 order, the appellant has  riled the instant

appeal on the grounds that :

(u            The  SCN   has  not  made  any  ia.`e   «)  c?leFor:ze   lh:   (In?i_lla~rry::`I:V,:C^e,  S.%:.I,y:,()I.-i:niii-le   Goods   Service   ia.led   on   which   the   princi|}le   Of  bundled   .servlce   i.s

/''v'

invoked:';;;;;.he  SCN  used  language  which  lire-|udge`  Ihe  i.slue.  il  re`.IIl  i.n  violallon  ()i

principlesofnaluralju.sliceandrelieduporiv.ariou,:jr!g?:ienl_.`.I.:_I`!:,:::`u„|.:::>:I.::Vi;;.ir;;;stet  orde;.  i.s  non  ``pe(|king    as_ the_adiudicalin.S  author:I,y ~r.a,S:`:.:..:!^e'.

i;p;g;;;  ordei.  without   ap;reciallng  l.he   facls   a`s  well^ a.: :_:al,`..a:,:^ ::I.I;I::`-;;;;=is-s;a;s  made  by  the  :i}pellant  and  n("  given  any  finding.s  ()n  lhe  varioiJ`

Judgements relied upon  by lhem:
i;h:-.;;;;gn-ei--orier   I);s.led   M   non-s|)eoklng  and  hence   ln   groN   \JI()loll()n  t)I

I)rinciples  o`r equity,  flair  |iltly and nalul.ol  |u``lice ,



r   NO.  GAI>r>L;cOMts rp;3 I  I;2020-Api>LAL

/vJ

/v.!'

/v'''''

The   adjudicai|ng  ilulhorily  hiu  jalled  lo  CtNnprehend  :nd.,8IV_e_:::._Sr!,::::n'::^ev•;;-as:j-:I-;-;i;rco°nif`Irming-lhedemandofservi_celL:,`r:derl[e^:\=le`g^o,?:I:!nl.e.r::,:y
'i;;;:;.;;°o:-LS;;vlJce  f o:[he   period  Irom   ()loll.2012   lo   30 06 20]2   and   under

Declared Service  /`()r  lhe  period after  0107  2012,vff;e,„;;;;;e,y..;.r;;ec.I  ;rere   a;gnec]   ,o   ,he   appe[,t,n,  rby   ,he,r  :u:,,:^::.:,s:,.:t,:n
•;;si;I;;:'marki-;i-|ayou|s.  exe;;lion  and  `su|]ervision  tif lerriptjrcny  structures  ln

compliiince   ()f the  lerm o|  the agreemenls,-;;.y;;-;";;e `':e-;;;;-of   lh;   iigre`emenl.   [he   ll|)pel.IIInl   have,   .I,(_)   u:!^:`r,::`k„e ,:I,::„Ir::,

a;ct:;,'ue';.-;;i;; I;:si;uc"o;  o/  prole"low"  advNw  iind  the   Dlrecll)r  Generlll,

SAG represeriltllive ;

(viiuu%;;ry;;;;';;;;c'iwasincluslvet>|se:v,ice:iswell_:.A,i.!e_`^m,:Ifl:::a.I.:,,::lch"SCIolhl,..___      ,`1`.'^,.     „,,.11.
^;;-i;;,-:(;||,;u|s.foagselc/equire(:for.I!epreparral.i:,r?.f^'.!e:!^am!:`;,
vff;`,;;,:rvj.;;; „;;;;._;;_ ;e,„,ng  .up  of.exh,b„jt,a  of  .s,I,I,  ge,s  ,ra:s.ferr:_{_ ,`t.j^ ,,,h:,`
`;;;sl;;;;s.";;d--;;;   sale   ()I  ;;c;  rn;lerial.i  li)  CLI.slomeJrs  cann(u   be   s.Ibjeclecl  lo

service  lcm;`;;e";;:;ssion  Of  rnalerials  gels  lrunrf erred  lo  lhe  cusl::e::,^a_:.:A:e,n^c:::,::„
`;;finyi:i-;;-(;i-s;I;:gelssausfi;iinlhepre.senl.CaseevenrVI,'i,I`h::.I:reHn:„eLt°:^e,:,ic,en
ut'aJ;"`::i` ;;;-;;-peel;;n;-reiJied  upon   ;he   |udgemenl  ^o!:  Hon.?Ie   P,:%!  ,::r\r'cT°!
•f :ar":;a;;;irhr;;;s; oi Modi kerox Lid Vs Slale of Karnalaka,1999  (in) STC

4211  (Kar);`;;e";e";i'i;g  up  Of exhlbilion  stall  is  a  lurnkey  pro|ecl  assig.ned  I:~,lh.:.`.ap`P::,I.aL:,l`

1;;jc:;.;;.rbiJ|;i`;;;i;i under w(jrkL conlrf cl  ``ervl:e and Serv.ic:I lu.:::.:,i.g:I,::,
YY;;,i' ;;i;;..fro;i-s 'E'oniraci  (comp(js|iion  Scheme  |`or  paymenl  Of  ServIce  Ta"

Rules,  2007;'#;:.';o`nvi;;:iprovidesforihesupplyi>fgood.saswell.aslabor,rw::,ld,.:e:^W„Or,:a
`;oron;r:;; ";;dr. ;;--;;e`-exteni   i;;  'proiirty   in   goods.  acluauy , Pa::e,S `!`r:.:.`..I.h:"
•cuo'::;'a.;,our'',uo i.hve ;;;n;,'i.;I  and ih;  ir;nsc;c"()a wo.ild come w"i ln I.he.:):.r:.:::I:,`°)f.`
•[u;:'e%`e;d;Vd.;;f ir;,-h.;;;i ;ale v|z.  Iran.sjer tij  pr(i[]eriy  |n good.s whether as g(M)ds

or  in some olher form,.Jf;;`:Vp.riiv;;.,-;eJ;iec|.upon[hejudgemeni?i:?!.a^r?`lsanchar..N.i.%T._L:d^utv,:,`:,::°:n
I;;|n%|:a-.;-0;.6.(i;-i;Eiwhe;ein-arliclei66(Z9A)W?:e:l'.:.':e,:,.:,nd^:,n:]Dyr::,:p':`
u#;;;"h'"a;;;;';a's-;e;d  thai  the  brf urcaiitin  o.i an  aclivily  inlti  .sale  and  servlce  "

permissible  in the case of works con_lr_ac:I:.V]G:':;::u;i `;;',.]j;;,-i-o;'No   32/2oo7-ST  daled  22.05 2.007  ?rf.  I,n~ :eLr^mns:Jm,:n:I:n
`:(;)`: ;hevuo;;,V;:.;i;.;:.c:;;s,"on scheme   w:s exercise.4 prio.r,_l^o.^l^h.e  Payme" Of
-s`;;;I-ceia); and lie appellanl rightly av(Nled the  composilio.I.Scf eT`e ;

';oY;-i:s.c::n-[;:;;.i-ormrposiiion-sc;emeRulesperlaln^lo^.n!`o,r!S:^C:o:_lr?::.:5::::C:,
';;,:.h ;su';.:i;;:d-:;.1:-:;-;;role  |axab|e  servi_:e  w e.f  01.06.2007  by  inserMn  Of

''x'

I.I

'     .`   `.`   .`

(xiii)

/xjv'

'xv'

Sec[Ion 65(105)(zzzza)  in  Ike  Finance  Ac,1994;

(xv,)    -;;;u;;;uJr\; Vo;';;;;-;;d;rtaken  by :he  appel.Ianl  I: :'~e,:`:,`.:..d,eL'ne::;i:ah!`% fnrr°n:; ::Den`l;;;;-;f.;h;`co;lracl/agreemenl,-wherelnilisspe:I.fi:eqlha."?ere::`.b.:;::r,:,:,i,s.Ion
`-o';'s.:rvvJi;;-a;;-;.u--;:-su°pp|yofm(||erial.sucha:clolh,h]ar_d^:.I:a^r,:,`:::O^()"d;I:na,:::,

(rv,u   V±;;. ;;;;;ur;huse  i)i .g;)ois  Ta}:  du.r,inng  .:in.P[t'E:ezd` ?:rj,°^:  "r'evre ,an:::,n;'nwgh.::)h1;s¢;,V7.2",'36y,"7'i-i;:-i,;'JF°;`i6|2_i3tln;Iirs7,75.8.2,624/-forF.Y..__2_0.I:.:!`::h::nh^

A:eu;e' 4::; `,;'  pJrvoJii,;g  -o:-|pru   I;ervices   Including  Wo`rk:  C()nlra::.. ;S:er:`'^C:„,a::r
Wsce';rna;.euv;;uer' Voj.-;;e,:,ai'  is   r,(u   i|eierminab,le   (Ind   hence   rlghlly   Opl"I   /°r

p;ymenl Of service  [lix under  lhe  c()mp().slut)n  schemfe:

(xviii)t'#hy;'.-;;.;:;;.;;-;e-;vlcelaxunder:`he.~Ca`l,e,S,Ory()ff,l\:X%'.e,,S,e.r::Che,,:n,due/';.:rc::i:hne1;:CB;;;';u:;",;:;;;;;;e;cmg4@i236tieowe{010720l::S.?_lld,,',:„[~a::I::I,!ne^
uaJ:p`e.u`:n:I;;-e.e.;i;ir-I-;';rovic]`I;gservice.`of:a:Cepl.:l':I.i:.':,::,d::S`',ghn.i.%n:`::,
us%:,cj,::,;pu:;ex.;;:;i.;n;.,;,;j5rcus;:mersosp.e:,hejrre:::.ref:`:,,.,`b:,,:::I:,,,yrt,;fn
•;:;;=i:r ;Js -;;;I-;;-servic;  and  not  engaged  in  prt]viding  service  slrnpliciler  in

\t.,

terms  Of lhe  Act;•i;;n-a`ture of servlce  has remained unchanged lri lhe  Nekauve  Llsl reglme;
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The   adjudica|ing   authority   f iled   lo   lake   :n{?   CO,ns,idera:Ion_. I.!.e,.. I::::"°nf,n'vh;:,I1:=e:%;;-s;i.;itt-ei by  I;e  ;ppellanl wplch.:I,early  I.ay.I _:own  lhal  bolh  rna(erial

ilnd service are  involved for the 5el up of stall for cuslomel_.s,J#;;-;;;=di-c;ti;g -uulh;rily   conf ilr;led   lhe   ?eTand   ().f,  herv:I:_e, ~l.=.^u.::e.:,,``mhhe^
`;;ie;;;i;;t;°ri;r-i);c();a|or.;servlceon.I.hehaslsofnoT:_n_cJl?.I.u,r:.:ent")ned
-i-;;;;  i'n;;Ice ralsed by lhe api7ellan(  Is wholly incorrecl  ant ba.d ln law.

(xxiy   "i;e;e";;;;-s;;;;;i'on of j]`cls in lhe  ln.Slam,I, Case;, :.in:e._t_!:_d.:I::`vm^:.:::a,.::I:n!.!pI;:;r;oi-I;; `f:ct`s  in  as I;uch  a`  lhe  ap|lellanl  f illi.ng  Pen.Od,Ica,I  _r.e~l:::::,`InH„"A:,:A
";=i -d;;;rt;:;;a| aud"  was undertaken  ln  Ike  =(.Irller  P=l',iod _:h:::i:.::a:I,:,!nut:,
"::;;ayi:=i.-;;i-;s:ue  involve``  Inlel.I)relalion  of law  and  hence`  Ihe  lnv?c(ll«l_n.,Of _

';;;e;;;;;;rl:d -of limila{ion  l` n()I  iu`lified and relled upon varlou.vudgemenl  ln

support of lheir conlen[ion:

5.                           Personal   hearing   in   the   matt.6r   was   held   on   18.03.2021   through   virtual

mode.  Ms.  Madhu Jain,  Advocate, attended the hearing on behalf of the  appellant.  She  re-

iterated the submissions made in the appeal  ITiemorandum.

6.                          I  have  carefully  gone  through  the  facts  of  the  case  available  on  records,

grounds  of appeal  in  the  Appeal  Memorandum  as  well  as  oral  submissions  made  at  the

time  of personal  hearing.  I  find  that  the  issue  to  be  decided  in  the  instant  case  is  whether

the  appellant  is  liable  to  pay  the  sei.vice  tax  as  confirmed  u.nder  the  impugned  order  or

whether  they  have  correctly  paid  the  service  lax  under  WCS.    The  demand  pertains  to

periodF.Y.2012-13andF.Y.2013-14.

7(i).                      Since   the   issue   pertains   to   prior   to   negative   list   regime   (I.e    prior   to

01.07.2012andnegativelistregime(since0107.2012),itwouldbepi.udenttoanaly?.ethe

legal provisions under both regime.

®
7(ii).

defined

EIEEE

ln  pre-negative   list  I.egime,   i.e.   prior  to  01.07.2012,  the   WCS   had  been

under Section 65(105)(zzzza) of the Finance Act,1994 and was read as under :
"Taxable  Service "  mean.s  arly  Sel.VIce  Prov^Ided  °r  1°  be._P_r_:V'^!:^:..`A°.mann!N^Pre:`S°rnn'npryacu,n:n

oJt:::°p`eers%:Vi`n.¢re|:t`;ou;`.;o";;?.-;;;;;;I;not_:,".I::.k^S;.C^0,:I;ha.:,I;aeox:I:::%[:a°:§dca%:rae"°r'§;P;e,Pg;%:n:±i%;ih;e;;'i;'o::;i;-:tr;hn,:;:::.`ce[ramu'snea]:.'wbor,'.dkegec};::rnance,I:%nedandsa:Scan,rac,

':eavnLsabe[re°Lot:°xae5r::['enof°g°odo5#Vagfd'nlheexecutlono5uchcon(rac"

(ii)          such coniracl  ls f or  Ike  pu.rp?ses of c_:rry.:r.g~g%l,,;=`(ua.)"""I.:ru;;„.:::'.:;;rfri;:i-tin|ni'or.-I:s!:U?.t.i^O:^L°uf^,!','naAn':`ymna,Chhpj:%;

_   I_I_..i_,`,^J     ,.v     ,,,, hon^';€p
a;-iri;:'nl -;N^   .`n'iclur;.;,   wrelf ier.   IJr?-.fiaj9:.i:C^l::.ed^,:',r"h:'nhoer%,i::,;;Viqn:::;:;'i':,';;'bi  ';;;;(-;ica|  and  ele:lr6nic  devices. ,Plnumplng,:,`d~::i:.

`;:;;;:..;r   (;|'hir-in5lullalion.`   f o1.  , u.#n`SP`':: _,`:{,  f i.#.:!`:.,^hveLa",n,:r'.
'v%;;iiat;;n `';I;:-iii--c:)nditi()ning` Including  I:el?led  pipe  ,w.o_:k,, ~!:,:.I.
V;;.r.;u;;'i ;ie;I. m=iai  wo,-k,  iihermal _in`;ul?li()n.  :so.und ,i.n.`_ul^:`l:O~n:,

i ;;, ]`;;;ojn±_ or  wa,er   proof ,ng,   ,jfI  and  e.`ca,t]tor,   f`,re   escape
staircases  or  elevulor``:  tir`,::];s.I;;_ct,;n   t,f  a   ne",   ,,u;,ding   or   a   cjvj,.,st,:uc[:re  _:: _a_:.f car:.
u,`;':L;'e'ou/:;,;"t,i':  ;;,,;ii,ne  or  ct,;;|u|(  ririmarily  /or  lhe  Purpo.Se.`  Of

commerce  or  in(Jusli'y:  or

`,
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(c)              conslrucli()n  o/  a  new  resl(1erili(il  c()m|)lex  ()r  (I  I)iirl  lhere()I.  (Ir

(d)            comi)lelion  {Ind jini.`hing  servlce's,  re|xNr,  illleriNI,(.)n,  ref(,Jviillon  t)r
re\sl-()rillion Of,  or  slmllar  services.  In  relallon  lo  (b)  and  (c),  ()r

(e)           lurnkey      p;ojecl.s      Including     engl_neerlng.      procuremenl      and
ci)mlruc[Ion  ()r  c()mml.s`Ioning  (El'(`)  I)rojecl.`"

|Emphasis supplied]

7(iii).                   In   the   negative   list   regime,   the   WCS   has   been   defined   under   Section

658(54) of the Finance Act,1994 and reads as under  :
"works conlracl''  rrleans aELimlracl  wherein  lr(Im|e±r±Derly  in  goods  lnvi)lved  in lhe'_

execution  o such  conlrg4  is  leviilble  lo  liix  us  .+clleJ  ()I gt)ods  and  .Such  conlracl  ls  I:()r  lhe

purpose  oJ  carrying  ()ul  conslruclltjn,  ereclion,  ct>mmission.ing,   inslull?(.ion,
c,)mple,ion'

•fiu.ing   o;I.   re;air:-mainlenance.   reyiovall()n,   illler(Ilion   Of  llrly   mova!le   (lr   immovable,

'prodrly or f;r carrying owl  any (Nher slmllar  uclivlly ()r a  part  thereof ln  reliulon  lo  `uch

property.,

7(iv).                   Perusal  of the above  derinitions in  b6ih  the  re

[Emphasis supplied]

i.e.  prior  to  01.07.2012

and w.e. f.  01.07.2012,  clearly  reveal  that a£Q!]±±:as2±±2afl±£j2gasidelga±i±±±±2rk±£±2a±±a£L

only  when the tEepsfer±perty  in gQQasjsj±!s±2jp!±Q!±!±£!jnlb± said  con!£a£!.   It had

been observed by the CERA Audit team,  from  the  invoices  provided by  the appellant` that

the  invoices  were  towards the  "conceptualizing,  designing and  execution  of stall".   Thus,

it  did  not  clearly   show  the   involvement  of  ti.ansfer  of  goods,   which   is  the  prime  &

foremost  condition  foi.  considering  such  activity  as  WCS.    Absence  of such  a  mandatory

and  important  element  in  WCS  (as  claimed  by  the  appellant),  has  led  the  adjudicating

authority to believe that the contention ol` the  appellant  is  not true  and  the  activity  can  not

be  considered  to  be  WCS.    Just  writing  a  word  "Work  Contract"  in  the  invoice  raised

don't make the activity  of the  appellant to be  considered  to be  WCS  unless the transfer of

property  in  goods  is  also  involved.    For  considering  an  activity  to  be  WCS,  the  actual

activity of the person is required to be  looked into.

7(v).                     The  appellant  has  provided  a  photocopy  of the  letter  dated  22.11.2013  of

the Sports, Youth and Cultural  Activity  Section  or the  Secretariat,  Gandhinagar addressed

to  them.    The  said  letter  says  that  a  stall  ot` 216  Si|,Mt.  size  has  been  allocated    at  Hall

No.4  for  the  purpose  of exhibition  on  the  occasion  of`  150`''  birth  anniversary  of Swami

Vivekanand.   The 3`d para of the said  letter says that the a turnkey based work  is  allocated

to  the  appellant  for  preparation  ol` that  stall  of  "A"  category  according  to  the  "Yaadi"

(letter/circular/summary)   no.Falam/102012/1370/B   dated   12.09.2012   ot`  the   Information

Depailment.    Thus,  the  said  letter  refers  some  other  correspondence  which  has  not  been

provided  by  the  appellant.    It  is  not  coming  out  from  the  letter  dated  22.11.2013  that  the

Sports,  Youth  and  Cultural  Activity  Section  of the  Secretariat,  Gandhinagar will  also  pay

the goods  used  in  the  said  stall.    1n  other words`  it  is  not  clear  from  the  said  letter

®
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that  the  ownership  of the  goods  used  in  the  said  stall  will  be  transferred  to  the  Sports,

Youth and Cultural  Activity Section of the Se.g.etariate, Gandhinagar oi. service I.ecipient.

7(vi).                  The  appellant has  produced  some  invoices  showing the  purchase  of goods.

But it is observed that the purchase has been  made by the appellant and  from  that,  it is not

clear  whether  the  said  goods  were  transreiTcd   to  the  Service   Recipient  or  not.     .m£

•!,,:..::I:...:..,,,..:..,,:,...i",,:,,`.,.,.":.,`.i.,:,.:,.:.i..,.:..,...:..,:.,,i.....i:,!:i....:"....-i..:.,..:,....:..:..:,:..:..,I...:....,i,.I-,I,.,....:.::.,:.,`,....`...`\.i'-I.:.:::`,i:..`.:`,.`.`,`.,`-`.`i`.``,:-..

purchase  bill  by  the  appellant  (which  is  in  their  own  name)  does  not  support  the.ir  claim

that the  ownership of the said goods were  ti.ansferi.ed.  The  appellant  failed to provide  any

documenttosupporttheircontentionsraisedinthatrespectandthei.efore1amnotinclined

to  accept  their  contention  that  the  transfer  ol`  property  of goods  involved  in  the  service

rendered  by  them.    Thus,  I  am  not  inclined  to  accept  the  claim  of the  appellant  that  the

service rendered  by  them  was  WCS.    When  the  service  rendered by  the  appellant  is  not

considered  to  be  a  WCS,  they  are  liable  to  pay  the  service  tax  at  full  rate  as  confirmed

under the  impugned order.   Therefore,  the  impugned order  is  upheld  so  far as  it  relates to

demand of service tax alongwith interest thereon.

7(vii).                 The  appellant  has  submitted  Form  205  (Self^ssessment  under  section  33

oftheGujaratValueAddedTaxAct,2003)pertainingtotheperiod2012-13and2013-14.

But  from  the  said  returns   it  can  not  be   verified,  that  the  goods  used   in  the  services

rendered by them. were transfelTed to the Service Recipients.

that whenever a contract  for installation  of stall  is  given,  the  ownership  of the  goods  used

in  the  stan  remain  with  the  owner  (who'.provided  such  goods)  of  the  said  goods  and

whenever,  the   stalls  are  removed,   the   owner  take   back   the  goods  used   in   the   stalls.

Therefore also, the contentions of the appellant are not acceptable and are rejected.

®

7(viii).                Installation  ofa stalls  are  never permanent  and  always  temporary  in  nature

and place  of the  stalls  also  always  change.   Therefore  in  general  practice`  nobody  used to

own  and  pay  for the  purchase  of goods  used  in  such  stalls,  as  it  ls  not  viable  to  own  and

keep the  goods  each  time  the  stalls  ai.e  iiistalled  at  different  places.    It  is  a trade  practice

8.                          The   case   laws   of  M/s.   Bharat   Sanchar  Nigam   Ltd„     M/s.   Idea   Mobile

Communication  Ltd.,    M/s.  Modi  Xei.ox  Ltd.  etc„  relied  upon  by  the  appellant  are  not

relevant  to  the  pi.esent  case  as  the  facts  in  those  cases  are  dif`ferent  from  the  facts  of the

case  on  hand  and  all  these  cases  are   for  the  period  prior  to  negative  list  regime.     For

example,  in  the  case  of M/s.  Bharat  Sanchar  Ltd.  it  was  held  that  the  bifurcation  of an
/ ,1T\

\J\,<\\actlvrtyintosaleandseiviceispermissible,incaseofM/sldeaMobileCommunicatlons
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Ltd.,  it was held that the service tax  is not  leviable  on the  item  on which sales tax has been

collected;  in case  of M/s.  Modi  Xerox  Ltd.  is was  pertaining to  the  use  of material  during

the course of providing maintenance service in  Annual  Maintenance  Contract.    Thus, the

facts involved in those cases are different  from the facts of the present case.

9.                          The  appellant  is  in the  service tax  regime  since  long and  therefore,  it  is  not

acceptable  that  they  wei.e  not  aware  of the  provisions  of  law  in  the  matter.  They  ai.e

working under self-assessment regime where onus  is.on themselves  for correct assessment

and  payment  of  tax.  Thus,  the  provisions  of  law  have  been  correctly  invoked  by  the

adjudicating authority  for imposition of penalties.   In result,  the  impugned order in respect

of imposition of penalties is also upheld.

10.                        In  view  of the  above,  I  reject  the  appeal  filed  by  the  appellant  and  uphold

the impugned ordei-.

1 1.                   3Ttflrd aT{T ad rfu uT€ 3Tth EFT faue" 3qdr RE a faFT araT a I

Commissioner (Appeals)
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